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It is as if the
continuous nature of
time flummoxed the
judges

Court takes a liberty with our freedom

The European Court of Human Rights has decided today that
police “kettling” of crowds – holding them within a police cordon for
hours at a time – does not deprive them of their liberty.

This was a difficult case for several
reasons. Firstly, those held within the
“kettle” were not just the demonstrators
whose behaviour had caused the police
to become concerned for public order.
The containment included several passers-by who had inadvertently
become caught up in it. Indeed, three of the four applicants whose
case was dismissed by the Court were passers-by and only one
was a demonstrator.

A further difficulty – and this is what makes the decision so insidious
– is that the court was faced with what three of the judges called the
“paradox” that, if the court concluded that the containment was
indeed a deprivation of liberty, it would have to be declared illegal,
because none of the permitted reasons for depriving a person of
their liberty applied in this case.

The permitted reasons for depriving a person of their liberty include,
fairly obviously, punishing those convicted of a crime and detaining
those suspected of a crime. But the reasons don’t – so the Court
tells us – stretch to the circumstances in which any of the four
applicants in this case were held. So there was no scope for the
court to decide whether, in the circumstances, the deprivation of
liberty was acceptable, for example to restore public order. The
kettle was either illegal or it wasn’t a deprivation of liberty: there was
no other option open to the court.

Three of the 17 judges concluded that it was a deprivation of liberty.
 These dissenting judges concluded that “The majority’s position …
[is] that if it is necessary to impose a coercive and restrictive
measure for a legitimate public-interest purpose, the measure does
not amount to a deprivation of liberty. This is a new proposition
which is eminently questionable and objectionable”.

The dissenting judges give reasons why the proposition is
questionable and objectionable, in particular that the aim or intention
of a measure cannot be taken into account in assessing whether it
amounts to a deprivation of liberty. This is entirely logical: the
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intention goes to the question of whether the deprivation of liberty is
justified, but not in deciding whether, as a matter of fact, liberty has
been deprived.

As noted above, the intention behind kettling is not one of the
permitted reasons for depriving a person of their liberty, so the 14
judges who wanted to find in favour of kettling could do so only by
finding that it wasn’t a deprivation of liberty in the first place. But
how could they reach such a conclusion when, on the evidence
before them – accepted by the Court – people were held within a
cordon for over seven hours in circumstances where “as the
afternoon progressed conditions became uncomfortable. The
weather was cold and wet. No food or water was provided and there
was no access to toilet facilities or shelter”?

The basis for the conclusion that this was not a deprivation of liberty
is contained in the following passage:

“… where substantially the same dangerous conditions which
necessitated the imposition of the cordon at 2 pm continued to
exist throughout the afternoon and early evening, the Court does
not consider that those within the cordon can be said to have
been deprived of their liberty”.

But the words “which necessitated the imposition of the cordon” are
fatal to the logic. They speak of need – the aim or intention of the
cordon – not its effect on the liberty of those held within it.

The disturbing nature of the 14 judges’ reasoning did not stop there.
They said they were “unable to identify a moment when the
measure changed from what was, at most, a restriction on freedom
of movement, to a deprivation of liberty [because] substantially the
same conditions which required the police to contain the crowd at 2
pm persisted until about 8 pm, when the collective release was
finally able to proceed”.

The dissenting judges’ were noticeably unimpressed by this
reasoning:

“It is unclear what this observation means. Does it mean that
there was no deprivation of liberty before 9.30 pm or that the
situation became a deprivation of liberty between 2 and 9.30 pm
but the precise moment cannot be pinpointed?”

It is as if the continuous nature of time has flummoxed the majority
of the judges. The fact that we cannot determine a precise moment
when something turned from good to bad does not mean that it can
never be declared bad. (Think of a piece of fruit.) The same is true
of something which starts imperceptibly. We cannot declare a status
not to exist, just because we cannot identify the precise moment it
came into being.
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I have written about this before. Frogs and investors can be quite
stupid when faced with the concept of continuity. We expect better
from our senior judges.
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The Strasbourg Court
arrives at decisions
which lawyers know
the drafters definitely
did not intend

It’s lawyers v politicians in the battle for human rights

The Conservative Party has published plans to change Britain’s
human rights law. They have been criticised by many lawyers. But,
whilst the politicians may have got the law wrong, many lawyers
seem to have got the politics wrong. It is an unattractive position for
an intelligent society to find itself in and leads to meaningless
arguments between those who should know better.

Human rights lawyers are fond of challenging critics of the European
Convention to say which of the Convention rights they would want to
see withdrawn. The right to life? The right not to be enslaved? Or
not to be tortured? The list goes on.

Earlier this month, it was the turn of Sir
Keir Starmer QC, former Director of
Public Prosecutions and prospective
Labour parliamentary candidate.
Speaking at the Mishcon de Reya
Academy, Sir Keir rattled through many
of the rights granted by the European Convention in a manner which
suggested that only a knave or a fool would want to remove them. It
was simultaneously poignant and amusing – though, dare I say it,
utterly pointless – because the challenge isn’t to the rights. It is to
the way they are currently applied.

And herein lies the politics. There is little doubt that Britain signing-
up to the Convention in 1951 commanded popular support. After all,
“it’s the Brits wot wrote it”, as the Sun might have claimed. But, if the
same question arose today, it is far from clear that signing-up would
command similar levels of support. That is a problem in a
democratic society. It is a problem which needs to be addressed
carefully, thoughtfully and with greater attention to the underlying
law and politics than many advocates for the status quo appear to
have devoted to it.

The British public’s change of heart has not arisen because the
nation has become anti-rights. Surveys show that the public
overwhelmingly support each of the Convention rights. The change
in attitude seems to have been triggered by the divergence between
the rights which the public think they are endorsing in surveys and
the rights which judges are actually enforcing in Strasbourg (and in
the Strand).
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The explanation for this is well-known to lawyers, but unfamiliar to
many others. The Convention is treated as a living instrument,
which “must be interpreted in the light of present day conditions”. It
is this doctrine which allowed the Strasbourg Court to decide, for
example:

in 1978 that birching was degrading treatment, contrary to Article
3;
in 1999, that banning homosexuals from serving in the armed
forces was an interference in their private life, contrary to Article
8; and
in 2004, that a blanket ban on prisoners voting was in breach of
the right to free and fair elections, contrary to Protocol 1.

It is accepted by lawyers that these decisions are not what the
original drafters intended. As Baroness Hale of the UK Supreme
Court has said, the living instrument doctrine even permits the
Strasbourg Court to arrive at decisions which “the drafters definitely
did not intend.” This is evident from the fact that the ban on
prisoners voting was already enshrined in UK law when the
Convention was drafted, as was the use of birching as a punishment
for specified criminal offences. And homosexual acts between males
were a criminal offence in the UK, even in Civvy Street, until 1967.

The Conservative Party’s proposal to solve the problem revolves
around the notion that any judgement by the Strasbourg Court that
UK law is incompatible with the Convention would be treated as
“advisory”. It would not be binding in UK law unless Parliament
agrees that it should be enacted as such.

This is obviously contrary to the Convention as it currently stands
(or else the Conservatives wouldn’t need to propose it) and has
attracted ridicule from some quarters, even from within the party
itself. Dominic Grieve QC, until recently the Attorney General, has
said the proposal “undermines entirely the principles that underpin
international law” and suggested it is “inconceivable that [the UK]
can negotiate a special status for ourselves”.

But what if the proposals were re-expressed in a format which didn’t
undermine international law and which didn’t require a special opt-
out for the UK, because it applied equally to all signatories in a
manner recognised in law?

An international treaty is a contract between nations. It would be a
pretty useless contract if a finding of breach could simply be
disregarded by the party which committed it. But the Convention is
not a typical contract. Not only does its meaning change over time
under the “living instrument” doctrine, the Strasbourg Court has also
recognised that, on some matters, national authorities should be
allowed to judge what is necessary in a democratic society – a
discretion known as the “margin of appreciation”.
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It should not be past the wit of lawyers to construct a protocol under
which the living instrument doctrine and/or the margin of
appreciation gave greater weight than at present to the will of
national legislatures. Under such an arrangement, decisions of the
Strasbourg Court would continue to be immediately binding on the
parties in relation to judgements based on the original meaning and
intent of the party when they signed the Convention. But other
judgements would be in the nature of a decree nisi, with a time limit
set by which a contrary vote, either in parliament or in a public
referendum, would be sufficient to prevent the judgment becoming
absolute.

There will be much talk, as we move into 2015, of Magna Carta’s

800th anniversary and Britain as the “home” of human rights. What
better way to celebrate than with a constructive discussion on the
way forward, in place of point-scoring activism and advocacy.
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What has happened
to make voting a
human right when it
so plainly wasn’t one
previously?

What equal pay teaches us about the Human Rights Act

The European courts have been causing controversy (again).
Judgements handed down in Brussels and Strasbourg have left
conservatives (small “c”) aghast and Liberals (big and small “L”)
defending the rights-based approach. But scratch beneath the
surface and, often, it’s not the rights that objectors object to. The
problem is that, so often, the rights awarded in Europe aren’t what
we were led to expect when those rights were introduced.

Thirty years ago, I had cause to follow
the progress through the European
Courts of a dispute between Lloyds Bank
and two of its employees, Susan
Worringham and Margaret Humphreys.
These two ladies sought to establish
equality of pension rights and benefits under European law. Not a
problem, you might think. Anyone familiar with pensions law and
practice might expect that the court gave them a resounding yes,
because gender equality is, indeed, an EU requirement.

But the 1981 Court ducked the wider issue and ruled solely on the
specifics of the Lloyds bank scheme and the inequality endured by
these employees. Several more cases followed in which the equality
rights were extended in piecemeal fashion. It was fully ten years
before the European Court decided (in the well-known Barber case)
that the Treaty of Rome had always required pensions equality.

But the court ruled that equality was enforceable only with future
effect. If an English court were asked to interpret an English statute,
the interpretation would apply from the effective date of the statute.
An English court would not normally say: “In future, the legislation
means …” But that is what the European courts so often do. The
effect is a judge-led change in the law.

Lawyers may well disagree. They will say the court didn’t introduce
new law. It merely interpreted existing law. But the practical reality is
that the court granted rights of enforcement that didn’t previously
exist. To the ordinary person, a law that cannot be enforced is not a
law. Viewed in those terms, the court created new law.

Witness, too, the recent Test-Achats case which decided that
gender discrimination in insurance contracts were contrary to the
fundamentals of the European Union Treaty. But only with effect
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from 21 December 2012. (The judgement is an extraordinarily
tortuous piece of logic. It has to be in order to arrive at the
conclusion, because there is a specific EU Directive which exempts
insurance premiums from gender equality if the differences are
based on actuarial and statistical considerations. So the court found
a way to rule that the Directive was invalid … but only from a date
22 months into the future.)

The European Convention on Human Rights came into being in
1951, inspired by Winston Churchill and his contemporaries, and is,
as we are often reminded, quite separate from the European Union.
But the court has the same European tendency to reinvent long-
established principles in a manner which is often wholly unexpected.

And yet the introduction to the Convention refers to “fundamental
freedoms which are … best maintained … by an effective political
democracy and … a common understanding and observance of the
human rights” [emphasis added].

Who among the signatories in the 1950s would have imagined that
their commitment to “hold free elections at reasonable intervals by
secret ballot” would later be construed as a right to allow prisoners –
but only some of them – to vote at those elections? What has
happened in the intervening years to make this a human right when
it so plainly wasn’t understood to be one sixty years ago?

There are powerful arguments which can be developed in favour of
votes for prisoners and arguments, too, for equality in pensions and
insurance. But they are arguments of politics and policy. In the UK,
we expect to vote on such matters.

And we expect to have the right to vote on them.
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Justice under examination

Much has been written about the harrowing cross-examination of
Milly Dowler’s family during the trial of Levi Bellfield. One of the
strangest remarks was written by Peter Lodder QC, Chairman of the
Bar, in his desire to defend the colleague who had conducted the
cross-examination.

Lodder wrote in the Times last week that “The case against Bellfield
was not strong.” If that really is the case, shouldn’t Lodder be
worried about the unanimous guilty verdict? But Lodder expressed
no concern on that score. He followed up his comment about the
weakness of the prosecution case with the virtual non-sequitur that
the police had initially suspected Milly’s father.

The key word there is “initially.” It is hardly surprising that the police
typically investigate possible suspects within the family in cases of
murder and abduction. There are too many tragic cases of family
arguments taken too far for the police not to look close to home. But
that line of investigation was dropped by the police once they had
pursued it. And, more to the point, the cross-examination of Mr
Dowler during Bellfield’s trial does not appear to have been
designed to show that the father was the real culprit – merely that
Milly could have been running away from home. Nine years on from
the 2002 murder, the initial suspicion of Mr Dowler is a red herring,
both in the trial and in Peter Lodder’s article.

It is becoming something of a cliché to assert that defence barristers
must argue whatever case their client instructs them to submit. But it
isn’t that simple. Two points stand out for me in this case.

First, the defence argument doesn’t seem to get them anywhere.
What if Milly really had been unhappy at home and had chosen that
day to run away? The link to Bellfield was based on where she was
last seen, regardless of whether she wanted to go home from there
or to somewhere else. How did it advance the defendant’s case to
expose the inner workings of the Dowler family?

Second, it must be right, as a matter of principle, that a defendant
should be free to state in his evidence the version of events that he
asserts to have happened. But this line of cross-examination wasn’t
based on anything which Bellfield had asserted, nor could he from
his own knowledge. The “running away” argument was speculation.
If anything was to be achieved by the defence publicly exploring the
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family context for evidence of an environment in which Milly might
have wanted to abscond, it would need to have been supported by
evidence that she had acted upon the urge after leaving school on
that particular day. Was there any evidence of that?

Let’s take a step back. If the case against Bellfield “was not strong”,
as the Chairman of the Bar asserts, our justice system rightly
demands that it be challenged. There have been too many wrongful
convictions for it not to be allowed. But I’m not sure that causing
distress to Milly’s parents advances that aim. It may even have
brought about the opposite result. It may have led the jury to
conclude that Bellfield had nothing positive to say in his defence.

Peter Lodder QC concluded his Times piece by saying that the
Bellfield case would be a poor reason for changing the law. He’s
right on that limited point. It is not the law that needs changing. But
the manner in which it is sometimes practised could do with an
examination of its own.
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It would be deeply
worrying if rape cases
were prosecuted on
the chance that the
evidence will get
stronger during the
course of a trial

Testing times for the Director of Public Prosecutions

The Director of Public Prosecutions (DPP), Alison Saunders, says
that juries apply a “much higher test” than prosecutors do when
deciding whether to pursue a case. If that is true, it seems bizarre.
More likely, it betrays a lack of logic on the part of the DPP.

The DPP’s description of the test can be heard in an interview she
gave to the BBC on 11 April 2014, following the much-publicised
acquittal of Nigel Evans MP. In the passage where she addresses
the decision to prosecute (starting at 1 min 3 secs), the DPP said:

“We looked at all the evidence and decided there was a realistic
prospect of conviction. What we have to remember is that juries
apply a very different, much higher test which is: are they
satisfied beyond all reasonable doubt?”

The DPP’s reference to a “reasonable
prospect of conviction” repeats the test
set out in the Code for Crown
Prosecutors. So that first sentence
certainly describes what the Crown
Prosecution Service (CPS) says it sets
out to do.

But problems arise with the next sentence. And they are problems
of logic.

Let’s be clear: “a reasonable prospect of conviction” doesn’t mean
“a reasonable prospect that the defendant did it” (or anything of that
nature). That certainly would be a much lower test than the jury
applies. And it would (or should) lead to a lot of acquittals. The
phrase “a reasonable prospect of conviction” means: “a reasonable
prospect that a jury will be satisfied beyond all reasonable doubt
that the defendant is guilty.”

The DPP apparently believes that is a much lower test than the jury
applies. Let’s examine her logic.

We have to start from the position that the prosecutors face when
they take their decision. They can’t know how the evidence will play
out if and when the case actually comes to trial. But they have a set
of evidence before them and they must assess it.
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Logically, I suggest, the test that the CPS sets for itself breaks down
as follows: Does the evidence, as it currently appears to the CPS,
indicate that the defendant is guilty of the charge beyond all
reasonable doubt and:

If it does so indicate, is there a reasonable prospect that the
reliability of that evidence won’t be damaged enough at trial to
jeopardise the conviction?
If it does not so indicate, is there a reasonable prospect that the
trial will play out in a way which strengthens the evidence
sufficiently to compensate for its pre-trial weakness?

The first of these two limbs is actually a higher test than the jury
applies. This limb requires the pre-trial evidence to support a guilty
verdict and something else besides: a reasonable prospect that the
evidence will survive the rigours of a trial.

The second limb of the test allows for the existing evidence to be
insufficient to support a guilty verdict beyond all reasonable doubt.
But it then requires a reasonable prospect that the inadequacy can
be made good at trial.

I don’t know how often the CPS takes a case to trial on the second
basis. They may wish to tell us. But if, as in the case of the most
serious of the charges faced by Nigel Evans, the case is one of rape
for which the defence is that of consent, I think it would be deeply
worrying to the public if cases were prosecuted in the belief by the
CPS that the prosecution’s evidence is inadequate to prove rape,
but on the chance (reasonable or otherwise) that the case will get
stronger during the trial.

If that is not the (conscious) attitude of the CPS, we are left solely
with the first limb. And that means the CPS is tasked with applying a
higher test than the jury, not the other way around. Someone should
tell the DPP.
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Is a murderer more
culpable if the victim
is loved than if he has
yet to find love?

Victim statements: are they having the wrong impact?

In an episode of The West Wing from 2002, the (fictional) US
President. Jed Bartlet, prepares for a presidential debate by
considering how he should answer a question designed to challenge
his opposition to capital punishment: “If your youngest daughter,
Zoe, was raped and murdered, would you not want to see the man
responsible put to death?”

The best answer, his adviser suggests, is
to say that he would want the perpetrator
to suffer a cruel and unusual death,
which is why it’s probably a good idea
that fathers of murder victims don’t have
legal rights in these situations.

I was reminded of that exchange by news reports today that the
parents of a murder victim overheard the judge say that impact
statements made by bereaved families make “no difference”. The
judge was speaking in the context of parole assessment, not the
original sentence, but he has started a wider debate.

The judge was unaware that the parents could hear him and, far
from dismissing their feelings, was full of empathy. The overheard
remarks have been reported as: “I feel so very sorry for these
families. They make these statements thinking they are going to
make a difference, but they make no difference at all. Someone
should tell them.” Someone now has.

Since learning of this incident, I have heard two interviews today
with bereaved parents of murder victims. One was grateful that the
criminal justice system had allowed her a voice in the judicial
process which, in all other respects, had treated her as having no
part. The other was distressed that the effort and emotion which had
been expended on preparing a statement had apparently all been
for nothing.

What are we to make of these victim impact statements (or “victim
personal statements”, to give them their correct name in the
English legal system)? Are they simply an opportunity to be heard –
a chance to say “there were victims of this crime, not just statistics”?
Or are these statements supposed to be part of the sentencing
process: if we don’t know how much was suffered, how can we
determine an appropriate punishment?
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Few would argue that the punishment must fit the crime. But is it the
criminal act that the punishment must fit or the consequences of the
criminal act? Is a murderer more culpable if the victim is loved than
if he has yet to find love? Should the punishment be increased if the
family are able to speak eloquently of their loss, but not if they
struggle for the right words? Is that any way to do justice?
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The appeal panel’s
view seems to be that
the player must serve
out the suspension
regardless of how
innocent he was

FA Law

On a train journey this afternoon, I was reading Lord Bingham’s The
Rule of Law. Later, back at my desk, I saw the Football
Association’s most recent nonsensical disciplinary
announcement. There seem to be some lessons for the FA in what
I was reading.

Football is only a game. I know that. But it is a multi-million pound
game. It also comes under Parliamentary scrutiny and has been
told many times over that it needs to get its house in order. Those
who run the game owe it to the fans and supporters not to trifle with
their affection for the sport by adopting absurd processes when
considering matters of discipline.

It is in the nature of almost all sports that
bad decisions will be made from time to
time by those who officiate a match. And
football seems to attract more than its fair
share of debate. The format of the game
throws up all sorts of fine lines between
what is allowed and what isn’t.

It is widely accepted that the result of a game cannot be overturned
once the game is over. A goal cannot be awarded (or rescinded) at
a later date. A free kick cannot be un-kicked. And a player sent-off
cannot be retrospectively returned to the field of play.

But the one part of the decision which can be re-examined is the
application of post-match sanctions when a mistake has clearly
been made on the pitch. It is absurd that a player who has been
sent off can then be required to serve out the suspension for one or
more subsequent games when the sending-off can plainly be seen
to have been a mistake. The FA appears to have a rule to deal with
that. An appeal panel can be convened to consider “whether any
sanction of a suspension from play is one which should be imposed
in view of the facts of the case.”

But time after time, the panel upholds a suspension despite all the
evidence suggesting the contrary result.

We are not told who sits on the panel. And we are not told the
reasons for their decision. I have some sympathy with this
approach. Individual cases can often be contentious even after the
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video has been replayed. In most cases, it would shed little
additional light to know who the panellists were or how they
interpreted the incident

But there are exceptions. There are incidents which, on analysis,
were plainly not what the referee had thought at the time and yet the
appeal against suspension is denied. The evidence is mounting that
the panel does not do what is asked of them. They should be called
upon to explain themselves.

In the absence of an explanation, the emerging body of decisions
suggest that the panel does not consider whether a suspension
“should be imposed in view of the facts of the case”. They seem to
consider, instead, whether there was sufficient evidence to justify
the match referee arriving at his decision. If the referee is not to be
blamed for his opinion at the time, the appeal panel’s view seems to
be that the player must serve out the suspension regardless of how
innocent he was. This brings the game and its governance into
disrepute.

The passage I read today from Lord Bingham’s book contained the
maxim that “The law must be … clear and predictable”. One of the
reasons the former Lord Chief Justice gives for this is that:

“No one would choose to do business, perhaps involving large
sums of money, in a country where the parties’ rights and
obligations were vague or undecided.”

In football, the evidence suggests that rich men are more than
prepared to invest millions in a sporting business where the rights
are vague, if not downright perverse. Perhaps it is time that those
who own the football teams applied some pressure on those who
run the game to do so in a manner which better respects the notion
of fair play.
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